


Procedural History

On March 24, 2006, you sent a letter to DEA requesting an exemption to allow members
of the Church of Reality to use marijuana “as part of our religious practices.” [3/24/06 Letter
p.1] DEA responded to that letter, informing you that your request would be treated as a petition
for a religious exemption from the CSA. DEA further noted that your petition did not provide
sufficient information to permit full consideration, and requested more detailed information
about, among other things, your religion (its structure, organization, and belief system), the
specific religious practice at issue, and the conditions of your anticipated use, possession, or
distribution of marijuana. Our response offered you the opportunity to send DEA a supplemental
submission, and we provided a detailed list of questions for you to use as guidance for that
submission.

In February and March of 2007, you took advantage of this opportunity, and submitted
three separate supplemental submissions. The first, dated February 19, 2007, provided answers
to most of the questions in the DEA response. [2/19/07 Letter #1] The second submission, also
dated February 19, 2007, addressed aspects of the Church of Reality that you considered to be
relevant to demonstrating that it was a religion. [2/19/07 Letter #2] Finally, the third
submission, dated March 19, 2007, “assert{ed] a RFRA right to the use of medical marijuana for
members of the Church of Reality.” [3/19/07 Letter p.1]

After evaluating your three supplemental submissions, DEA sent you another letter dated
May 16, 2007, in which we noted that you failed to address an important question posed in
DEA’s January 29, 2007, letter, and asked that you clarify your response to another question.
You responded to those questions in a letter dated May 24, 2007. Having received that response,
DEA considered your petition to be complete. We have since received two additional letters
from you dated August 8, 2007, and September 21, 2007, that we have considered as well.

The Church of Reality

What follows is a brief description of the Church of Reality, based on your submissions.
A more detailed discussion is set forth below in the “Analysis” section of this letter. The Church
of Reality was founded by you, Marc Perkel, on November 7, 1998. You are both the founder
and the leader of the Church of Reality. You describe the Church of Reality as “a religion based
on believing in everything that is real and the exploration of reality the way it really is.” [3/24/06
Letter p.1]. Your letter indicates that the Church was “a [m]arijuana inspired idea” and that
marijuana inspires “creative thinking, the kind of thinking that is necessary . . . to write the
doctrine of the church.” [3/24/06 Letter p.1] You state that most of the Church’s “Sacred
Principles and all of the Sacred Missions and the Sacred Contemplations were written while [you
were] stoned.” [2/19/07 Letter #1 p.5] The Church’s belief structure and “Sacred Principles” are
set forth in the “Kernel,” which is an evolving document. [2/19/07 Letter #1 p.1]. You describe
the Church of Reality as “an Internet based religion” which is “not organized by location and [is]
. . . independent of geography.” [2/19/07 Letter #1 p.2]. The Church of Reality refers to the
Internet as the “Sacred Network,” and you describe the Church’s organization as “somewhat like
Open Source Software projects,” through which you are “writing the Operating System of the
human race.” [2/19/07 Letter #1 p.3] The Church of Reality has no formal membership process.
[2/19/07 Letter #1 p.3]




Legal Framework

Marijuana is a controlled substance listed in schedule I of the CSA and its governing
regulations. See 21 U.S.C. § 812(c), schedule I(c)(10); 21 C.F.R. § 1308.11(d)(22).
Accordingly, under federal law, marijuana generally may not be manufactured, possessed, or
distributed within the United States. 21 U.S.C. § 841, 844. Under RFRA the “Government shall
not substantially burden a person’s exercise of religion” unless the Government can demonstrate
“that application of the burden to the person (1) is in furtherance of a compelling governmental
interest and (2) is the least restrictive means of furthering that compelling governmental interest.”
42 U.S.C. § 2000bb-1.

To establish a prima facie case under RFRA, a claimant must demonstrate that
application of the CSA’s prohibitions on use of a specific controlled substance to the claimant
would (1) substantially burden, (2) religious exercise (as opposed to a philosophy or way of life),
(3) based on a belief that is sincerely held by the claimant. Gonzales v. O Centro Espirita
- Beneficente Uniao do Vegetal (“UDV”), 126 S.Ct. 1211, 1219 (2006); United States v. Meyers,
95 F.3d 1475, 1482 (10™ Cir. 1996). Once the claimant has established these threshold
requirements, the burden shifts to the government to demonstrate that the challenged prohibition
furthers a compelling governmental interest by the least restrictive means. RFRA requires DEA
to demonstrate that the compelling interest test is satisfied through application of the CSA to the
particular claimant who believes that this sincere exercise of religion is being substantially
burdened. UDV, 126 S.Ct. at 1220.

Analysis

In formulating the following response, DEA has carefully considered your initial letter
dated March 24, 2006, all subsequent correspondence, and all documentation accompanying
those submissions. We have determined that your request must be denied on two separate and
independent grounds. First, the Church of Reality cannot demonstrate that enforcement of the
CSA against it substantially burdens its sincere exercise of religion. Second, even if the Church
of Reality were to make out a prima facie case under RFRA, we find that enforcement of the
CSA’s prohibition on marijuana use against the Church is the least restrictive means of furthering
compelling government interests. It should be noted that the treatment of these issues below is
particularly exhaustive because this is the first DEA response to a request for an exemption under
RFRA since the Supreme Court’s decision in Gonzales v. O Centro Espirita Beneficente Uniao
do Vegetal, 126 S.Ct. 1211 (2006).

I. Enforcement of the CSA Does Not Substantially Burden the Church of Reality’s Sincere
Exercise of Religion. :

As noted above, to establish a prima facie case under RFRA, a claimant must _
demonstrate that application of the CSA’s prohibitions on use of a specific controlled substance
to the claimant would (1) substantially burden the claimant’s (2) sincere (3) religious exercise (as
opposed to a philosophy or way of life). UDV, 126 S.Ct. at 1219; Meyers, 95 F.3d at 1482. We
conclude that the Church of Reality has failed to satisfy each of these three independent
requirements. In the analysis that follows we consider first whether the Church of Reality’s
belief system qualifies under the prevailing legal standards as religious exercise (Section A). We
then address whether those beliefs (with particular emphasis on the beliefs related to marijuana
use) are sincerely held (Section B). Finally, we address whether the Church’s beliefs are
substantially burdened by the challenged action—in this case, the prohibitions on marijuana use
and distribution (Section C).



A. Exercise of Religion
As a threshold matter, the Church of Reality’s request for a religious exemption under
RFRA requires that we undertake the sensitive task of assessing whether your set of beliefs

qualifies as a religion.

Nothing in RFRA defines the term religion.” Accordingly, in applying this criterion,
courts have looked to decisions that have addressed the question of what constitutes religion for
First Amendment purposes. See United States v. Meyers, 906 F. Supp. 1494, 1499 (D. Wyo.
1995); United States v. Meyers, 95 F.3d 1475, 1482-84 (10th Cir. 1996). The Supreme Court
and lower courts have grappled with this question in many different contexts. Some approaches
have involved distinguishing those beliefs that are religious from others that are philosophical or
ideological. See Wisconsin v. Yoder, 406 U.S. 205 (1972). Others have attempted to identify
various indicia, guidelines and factors that tend to be common to religious beliefs. See Alvarado
v. City of San Jose, 94 F.3d 1223, 1229 (9th Cir. 1996); Africa v. Commonwealth of
Pennsylvania, 662 F.2d 1025, 1032 (3d Cir. 1981). Still other courts have conducted a
combination of the “holistic” analysis that distinguishes religion from other types of belief
systems and the guidelines or indicia approach. See Meyers, 95 F.3d at 1484; United States v.
Quaintance, 471 F.Supp.2d 1153, 1170 (D.N.M. 2006). Under any approach, we find that your
beliefs fail to qualify as a religion.’

1. The Church of Reality is Best Characterized as a Philosophy, Not a Religion.

In Wisconsin v. Yoder, the Supreme Court contrasted religious beliefs with beliefs that are
secular or philosophical. Yoder distinguished the beliefs of the Amish, which the Court found
were religious, from Henry David Thoreau’s beliefs, which the court held were not. Thoreau’s
beliefs, the Court held, were “philosophical and personal rather than religious.” 406 U.S. at 216.
The Court reiterated this point several years later in Frazee v. Illinois Dep 't of Employment Sec.,
489 U.S. 829, 833 (1989), emphasizing that “[p]urely secular views” do not suffice to state a
Free Exercise claim. Since the passage of RFRA, several other courts have also applied this
approach and concluded that the beliefs at issue were more aptly characterized as philosophical,
ideological, medical, political, and/or social—i.e., “secular, not religious.” Meyers, 906 F. Supp.
at 1503-04, 1508; Quaintance, 471 F. Supp. at 1170; Kiczenski v. Gonzales, 237 Fed. Appx.
149, 2007 WL 1493801 (9th Cir. 2007). ;

We have examined the extensive written materials that you submitted as well as
significant portions of the Church of Reality website that you brought to our attention. Based on
our review, we conclude that the Church of Reality’s beliefs are most aptly characterized as
philosophical and technological—perhaps even medical, political and social—but not religious.

The Church of Reality’s mission of exploring the “real world” appears strongly rooted in
a philosophy that prioritizes and emphasizes science and technology. Specifically, the Church’s

% In 2000, Congress amended RFRA to change the statutory definition of the phrase “exercise of religion” as follows:
“any exercise of religion, whether or not compelled by, or central to, a system of religious belief.” 42 U.S.C.
§ 2000bb-2(4) (citing 42 U.S.C. § 2000cc-5).

DEA also remains mindful of two admonitions in the case law that evaluates religious beliefs. First, in devising a
workable definition of religion, courts generally will not “find that a particular set of beliefs is not religious because
[the court] disagrees with the beliefs.” Meyers, 906 F. Supp. at 1499; United States v. Kuch, 288 F. Supp. 439, 443
(D.D.C. 1968). Second, a decision maker “cannot rely solely on established or recognized religions . . . in
determining whether a new and unique set of beliefs warrants inclusion.” Meyers, 906 F, Supp. at 1503; see also
Church of the Lukumi Babalu Aye v. City of Hialeah, 113 S. Ct. 2217 (1993) (Free Exercise clause recognizes non-
traditional faith of Santeria).



philosophy and organization is oriented around the Internet. The “religion” is described as
“Internet-based” and “independent of geography.” Your technological philosophy (for lack of a
better phrase) is described as follows:

In the early 1990s humanity evolved and created the Internet. We call it the
“Sacred Network™ and we recognize it as one of the most significant advances in
human evolution since the printing press. . . . Our religion is organized somewhat
like Open Source Software projects. We look at the Kernel (named after the
Linux kernel) as if it were software. We are essentially writing the Operating
System of the human race . . . . Computers and the Internet are extensions of our
biological mind and we are adapting and evolving to integrate our biological
evolution with our technical evolution.

[2/19/07 Letter #1 p.2] Elsewhere, you describe the Church of Reality as the “religion of
innovation.” [2/19/07 Letter #1 p.10] Furthermore, you refer to a website preserving the history
of the internet as “the Sacred Internet Archive.” [www.churchofreality.org/wisdom/terminology
/the_sacred internet archive.html] We believe that this elevation of the power and significance
of technology and science is more accurately understood as espousing a philosophy and/or way
of life rather than a religion.

Other aspects of the Church of Reality’s beliefs seem to be more political and/or medical,
than religious. Your submissions focus extensively on what you describe as the Church of
Reality’s religious right to use marijuana for “medical” and therapeutic purposes. Your “Edict”
entitled “Realist [sic] Have a Religious Right to Medical Marijuana” was issued in direct
response to the case of Gonzales v. Raich, 545 U.S. 1 (2005)." You acknowledge that you have
adopted this “religious” tenet in order to achieve a particular political and legal outcome:

Governments are often slow to respond and the job of the courts is to interpret the
law, and not to write the law, even when they know the law is wrong. Fortunately
for those of us in the Church of Reality are able to more quickly respond to things
that just don’t make any sense. [sic] Our evolution is faster than that of the
governments. . . . The courts however have upheld the right to religious freedom
under the First Amendment and recognized the strict scrutiny test when it comes
to the imposition of federal law on religious freedom . . . . Because religious law
trumps federal law, we in the Church of Reality are not dependent upon the courts
and the legislature to figure out that we have a fundamental religious right to
break federal law in order to preserve our lives and avoid pain and suffering.
[3/16/2007 Edict].

You further state that you seek this exemption because “if DEA recognizes the religious rights of
the Church of Reality that [sic] it can substltute our religious law for federal law.” [2/19/07
Letter #1 p.15]

Many of your religious beliefs, edicts and principles related to marijuana appear to be a
means for expressing your legal, political, and scientific disagreement with prevailing federal
law, court decisions, and drug policy. In one submission you state that “there have been a few
court decisions where the Supreme Court has failed to recognize a constitutional basis for a right
to health. One of these cases involved medical marijuana and the other involved a late term
abortion procedure. In both cases, the Church of Reality has issued religious edicts to extend
religious rights which are spelled out in the Constitution to health rights which are not. Thus,

* Indeed, the date of your Edict on medical marijuana (3/16/07) post-dates the date of your initial submission to DEA
(3/24/06).



under RFRA a realist has the right to receive medicines they need for health reasons.” [5/24/07
Letter p.3] Elsewhere, you observe that the Church of Reality also believes that individuals who
need drug treatment should not be prosecuted for violations of federal drug laws: “We therefore
assert a religious right to not be prosecuted for a medical problem and that members who are
drug addicts be diverted to drug treatment programs rather than to be put in jail.” [2/19/07 Letter
#1 p.13] Finally, you summarize your political and scientific beliefs about marijuana as follows:
“The Church of Reality recognizes that anti-marijuana laws are just totally wrong and that there
is no basis in reality to support these laws.” [3/19/07 Letter p.6]

Certain other aspects of your beliefs seem grounded in marijuana’s purported therapeutic,
social and recreational attributes, rather than theology. When asked for a detailed description of
the context in which marijuana is used by Church of Reality members, you answered as follows:

We see marijuana as a drug that inspires creative thinking as well as having
significant medical benefits and the ability to lower stress. We consider it to be
superior in many cases to antidepressants and good for people who have anger
issues they need to control. We see marijuana as a substance that has been
misclassified and is a relatively harmless substance as compared to tobacco and
alcohol. Marijuana would be used as a substance to inspire creative thinking, for
medical purposes, relaxation, and socially like social drinking.

[2/19/07 Letter #1 p.6]. We must agree with the court in United States v. Quaintance: “Beliefs
regarding marijuana’s uses and marijuana’s medical, physical and social effects are secular and
not religious.” 471 F. Supp. 2d at 1171 (citing Meyers, 906 F. Supp. at 1508)).

While it is of course true that the secular and the religious can overlap, see Meyers, 906
F.Supp. at 1508, in this case, your religion appears to be entirely derived from your secular
beliefs in technology, science, and philosophy. To quote the Meyers court, your “secular and

_religious beliefs overlap only in the sense that [you] hold{] secular beliefs which [you] believe[]
in so deeply that [you] [have] transformed them into a ‘religion.”” Id. Thus, we do not find your
beliefs to be religious as that term is understood in the case law. While you may disagree with
the Controlled Substances Act, Supreme Court jurisprudence, and federal drug policy, petitions
for religious exemption are not available as a means of vindicating your political beliefs. Nor are
they an opportunity to legalize your social and recreational practices—even if you believe that
those practices have medical benefits. No matter how fervent your belief, it does not rise to the
level of a religion that triggers RFRA’s protections. Accordingly, we find that your beliefs more
accurately espouse a philosophy and/or a way of life, rather than a “religion,”” and we conclude
that you have failed to meet your burden of demonstrating that your beliefs are rehglous for
purposes of RFRA.

2. The Church of Reality Does Not Satisfy the Indicia/Guidelines for Religion.
Other courts that have approached this issue have identified certain “indicia of religion”
or guidelines that help to assess whether a particular set of beliefs can be fairly characterized as a
religion. These indicia and guidelines are typically compiled from free exercise cases involving
belief systems that were found to constitute religions. For exaniple, in Africa v. Commonwealth

5 Furthermore, while we are mindful of the warning from the courts that we must not limit our understanding of
religion to “established religions,” the Church of Reality does not have a sufficiently developed belief structure to
qualify as a religion. Your own submission states that the Church is “in the early stages of development.” You note
that “[w]e still haven’t gotten to version 1.0 yet and the initial code of the religion is still being written.” You also
observe that the “Church of Reality is still in the pre-release beta testing stage where it is open for scrutiny and
suggestions.” [5/24/07 Letter pp. 11-12]




















































































